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A. DAN TARLOCK*
Editorial: A Word of Caution about
Water Conservation
Although conservation is often defined as the use of less of a resource
now to maximize its value later, in the West the meaning of water con-
servation has been different. Governor Richard Lamm of Colorado cap-
tured the real meaning in his co-authored polemic, The Angry West:
"Northwesterners do not understand . . . that their concept of conser-
vation is invalid in the arid West; to them conservation is reduction of
use . . . , but in the West conservation is physical control, or storage."'
This definition is not going to hold in the future, and western states are
being forced to take seriously the idea of overall water use reduction.
There is great theoretical merit to the use of less water. However, in the
rush to embrace "classic" conservation, there is a danger that two po-
tentially inconsistent meanings of conservation, often confused in the
contemporary debate about use reduction, will not be carefully differ-
entiated and evaluated.
The continued urbanization and industrialization of the West, the in-
tense financial pressures on irrigated agriculture and agriculture generally,
and the unwillingness of the federal government to finance costly new
reclamation projects have moved water conservation to a high place on
the western water policy agenda. Prior appropriation doctrine and practice
are being subjected to intense scrutiny to determine if water laws and
practices are neutral toward conservation or create incentives or disin-
centives to conserve water. The doctrine of beneficial use, based as it is
on local irrigation customs, has long been criticized because it creates a
disincentive to conserve water. These long-standing criticisms have taken
on new urgency, and other disincentives to conserve have been observed
and duly criticized.
A full reform agenda has been developed to "conserve" water. It
involves both modest steps such as legislation that removes the current
ambiguities surrounding "developed" or "saved" water and awards clear
title to the saver to more fundamental reforms. The whole concept of
beneficial use is being reexamined, and the abandonment of local custom
as the standard is being widely urged and considered at the state regulatory
level. Water rights would be defined not in terms of historic use patterns,
*Professor of Law, Illinois Institute of Technology, Chicago Kent College of Law.
1. R. Lamm and M. McCarthy, The Angry West: A Vulnerable Land and Its Future 190 (1982).
NATURAL RESOURCES JOURNAL
but in terms of the water needed to satisfy current demands by the ap-
plication of technically efficient means of diversion, transportation, and
application. Transfers, both large and small, would receive positive en-
couragement by steps designed to "minimize transaction costs."
In many areas of the West, especially Arizona, southern and central
California, and Colorado, conservation is a rational way to adjust water
use to demand. Historic water use patterns should not be used to control
the future, although history may well serve to define the level of com-
pensation necessary to make changes toward higher-valued uses fair.
However, in the drive to conserve there is a danger that the inefficiencies
of the past may be compounded.
As the traditional definition of conservation as storage gives way to
the idea of less use, two competing, although sometimes complimentary,
meanings of less use have emerged. These are allocative and technological
efficiency. Allocative efficiency defines conservation as the use of water
demanded by the market. Technological efficiency defines conservation
as the amount of water that it is possible to save by the application of
technology or better management practices. Technical efficiency demands
that the maximum amount of water be saved regardless of the costs and
benefits; allocative efficiency would conserve water (by saving or shifting
the use) only when the benefits, as defined by willingness to pay, exceed
the costs.
The substitution of economic efficiency as the sole definition of con-
servation will solve the problem of compelling the technically possible
at costs that exceed the benefits. In general, economic efficiency can be
obtained by creating sufficient incentives for the operation of the market.
However, governments, although professing great respect for the market,
have seldom trusted the allocation of important resources to it. Water is
no exception. In the West, individual water using communities have been
allowed to determine how waters should be allocated. This history has
created strong expectations or "equities" that these allocations should be
continued despite market pressures. The problem of giving greater rec-
ognition to public, instream uses aside, these historic use patterns are
entitled to a voice in the debate over how to reallocate western waters.
The weight given to them should not be decisive, but it is important to
recognize that conservation is only one among several choices open to a
state deciding how to maximize the value of its water. At this time, it is
premature for the western states to adopt a unitary definition of water
conservation given the wide divergence of population concentrations and
water use patterns among them.
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